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VILLAGE OF WAPPINGERS FALLS  
Offices of Planning/Zoning  

2582 South Avenue Wappingers Falls, NY 12590  
(845) 297-5277 Fax: (845) 296-0379  

 
  

AGENDA OF THE ZONING BOARD OF APPEALS  
February 9, 2021  

*****  
**THIS MEETING WILL BE HELD ONLINE AND TELEPHONICALLY ONLY ** 

 
THERE WILL BE NO IN-PERSON PARTICIPATION 

BY THE BOARD OR THE PUBLIC. 
 
Until further notice, in accordance with Governor Cuomo’s Executive Order 202.1, all 
Zoning Board of Appeals meetings will be held via videoconference utilizing the Webex 
platform. Each Board member will be participating remotely. There will not be an 
opportunity for the public to participate from the same location as a Board member. 
However, the public is welcome to view the videoconference contemporaneously by 
logging in to the Webex platform using the information below. There is also an option to 
participate by telephone for audio participation only. The meeting will be recorded and 
the recording will be posted on the Village website. A written transcript of the meeting 
also will be made available at a later date. 
  
PLEASE TAKE NOTICE that the Zoning Board of Appeals of the Village of Wappingers 
Falls will hold a public meeting on February 9, 2021, beginning at 7:00 p.m. via Webex.  
 
The Webex participation information is as follows: 
 
Meeting number (access code):  132 040 2760 
Meeting password: iAtpkQHE435 
 
You may also use this link: Join meeting 
 
To join by phone please call: 1-408-418-9388  

The agenda is as follows: 
 
ROLL CALL 
 
STATEMENT OF COMPLIANCE BY THE CHAIR 
 
APPROVAL OF JANUARY 12, 2021 MINUTES 
 

https://wappingersfallsny.webex.com/wappingersfallsny/j.php?MTID=m282788c245d206ca8ba58cc1c58ad964


2 
 

PUBLIC HEARING  
 

McDONALD’S  
1567 Route 9 (Grid #6158-19-527150-0002) – Ormater Development Corp. 
(Owner); McDonald’s Corporation (Applicant); Keith P. Brown, Esq. – Brown 
Altman & DiLeo, LLP (Attorney) – Rehearing of Denial of Variance.   
This property is located in the Commercial Mixed Use (CMU) zoning district. The 
applicant is seeking rehearing of the denial of the original requested variance 
application to the ZBA for the proposed digital pre-browse and menu boards.  
 

CONTINUED PUBLIC HEARING 
 
McDONALD’S  
1567 Route 9 (Grid #6158-19-527150-0002) – Ormater Development Corp. 
(Owner); McDonald’s Corporation (Applicant); Keith P. Brown, Esq. – Brown 
Altman & DiLeo, LLP (Attorney) – Interpretation.  
This property is located in the Commercial Mixed Use (CMU) zoning district. The 
applicant is seeking an interpretation of §151-25(C)(7) of the Village Zoning 
Code, specifically, that its proposed digital pre-browse and menu boards, which 
change 3 times per day, do not fall within that section of the Code which provides 
that “Signs with flashing, blinking, intermittent, or moving lights, or any artificial 
light which does not maintain stationary and constant intensity and color at all 
times, except signs displaying time and/or temperature” are prohibited.  
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VILLAGE OF WAPPINGERS FALLS 

ZONING BOARD OF APPEALS 

 

APPLICATION OF MCDONALD’S CORPORATION 

MEMORANDUM IN SUPPORT 

 

I. THE PROPERTY 

 The property is located at 1567 Route 9, Wappingers Falls, New York in the Village of 

Wappingers Falls (the “Village”) (Tax Map No.: 6158-19-527150) (the “Property”) and is situated 

in the Commercial Mixed Use (“CMU”) zoning district.  The Property is owned by Ormater 

Development Corp. and leased by McDonald’s Corporation (“McDonald’s” or the “Applicant”).  

 The Property has been improved with a McDonald’s restaurant and accessory drive-thru 

since circa 1989.  It is located on the westerly side of Route 9 and is part of a shopping center that 

includes other retail, commercial and restaurant uses.  To the north of the Property is a Smoothie 

King, pizza parlor, nail salon, Mexican restaurant and a Walgreens.  South of the Property is a 

Starbucks with accessory drive-thru facility, jewelry store, Sprint retail storefront and a bank.  East 

of the Property, across Route 9, includes, among other uses, a Home Depot, Planet Fitness, 

BigLots! and a Dollar Tree.  Behind the Property to its west is a parking area and undisturbed land 

with natural vegetation.  An Aerial Photograph is annexed hereto as Exhibit “A”. 

 In 2019, the McDonald’s restaurant obtained Zoning Board of Appeals (“ZBA”) and 

Planning Board (“PB”) approvals to redevelop and modernize the site.  Pursuant to the Village 

approvals, McDonald’s has, among other things, remodeled the exterior of the restaurant and 

installed a side-by-side drive-thru consisting of two (2) static internally illuminated menu boards 

and two (2) static internally illuminated pre-browse boards (collectively, the “Static Boards”).   
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The ongoing COVID-19 pandemic has significantly increased the demand for the drive-

thru service as customers seek to limit in-person contact.  As noted by the ZBA during a January 

12, 2021 public hearing concerning the Property, the drive-thru line has regularly been extending 

onto Route 9, which has created a significant risk to public safety.   In furtherance thereof, the 

Applicant seeks area variance relief to replace the four (4) drive-thru Static Boards with two (2) 

LED digital menu boards and two (2) LED digital pre-browse boards (collectively, the “Digital 

Boards”).  It is anticipated the Digital Boards will increase the speed of the drive-thru ordering 

process, improve on-site circulation and decrease the impact of the drive-thru on Route 9.   

McDonald’s respectfully requests area variance relief from Village Code § 151-25(C)(7) 

to install the Digital Boards.  We note that a resolution of approval can be narrowly tailored to the 

specific facts of this case, which will have limited precedential value to future applicants.  As more 

fully discussed in this Memorandum in Support, the specific facts of this Application warrant area 

variance relief.  We note the following:  

1. Granting variance relief will aid in alleviating an ongoing public safety concern by 

increasing the speed of the drive-thru ordering process, which will reduce the likelihood 

of the drive-thru line extending onto Route 9;  

2. The Digital Boards are rear facing, will be located behind the McDonald’s restaurant 

and will not change the established commercial character of the surrounding area; 

3. The Digital Boards do not flash, blink or contain intermittent moving lights as they 

only change its display three (3) times per day based on McDonald’s food offerings to 

show the breakfast, lunch and dinner menus to drive-thru patrons; and 
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4. The Digital Boards do not jeopardize the public health, safety or welfare as they will 

not be visible from Route 9 and will not distract motorists or pedestrians on the public 

roadway.  

II. HISTORY 

The Applicant incorporates the facts and arguments contained in Applicant’s January 11, 

2021 Memorandum of Law with the same force and affect as if more fully set forth herein at length.  

The relevant facts include the following:  

1.  On or about March 2019, McDonald’s submitted an application to the Village ZBA 

seeking the following sign variance relief to improve the existing McDonald’s 

restaurant at the Property:  

a. To permit a total of thirteen (13) signs where Village Code § 151-25(J)(2) 

permits a maximum of three (3) signs; 

b. To permit nine (9) freestanding signs where Village Code § 151-25(K)(2)(c)(1) 

permits a maximum of one (1) freestanding sign; and  

c. To install two (2) LED digital pre-browse boards and two (2) LED digital menu 

boards (the “Digital Boards”) for the drive-thru facility where Village Code § 

151-25(C)(7) prohibits signs with flashing, blinking, intermittent or moving 

lights. 

2. On or about March 8, 2019, the ZBA application was referred to the Dutchess County 

Planning and Development Commission (the “County”) for review.  The County 

recommended, among other things, that the ZBA deny McDonald’s request to install 

the Digital Boards for the drive-thru.  
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3. On or about May 14, 2019, the ZBA granted those branches of McDonald’s application 

for variance relief from the provisions contained in Village Code § § 151-25(J)(2) and 

151-25(K)(2)(c)(1).  With respect to the Digital Boards, McDonald’s received a 

majority vote in favor of grating area variance relief.  However, a supermajority vote 

in favor was required to overcome the County’s negative recommendation.  See NY 

Gen. Mun. Law § 239-m(5).   

4. On or about September 6, 2019, the Village PB granted McDonald’s site plan 

application.  The final site plan approval required McDonald’s “to replace the proposed 

[Digital Boards] with non-digital alternatives which will be internally illuminated, 

which will be motion-sensor activated to automatically turn on when a car drives up 

and to automatically turn off when no vehicle is present in the drive-through lane for 5 

minutes, and will not include video components.”   

5. On December 4, 2019, McDonald’s submitted an application to the ZBA seeking: (a) 

an Interpretation of Village Code § 121-25(C)(7); and (b) a rehearing to reconsider the 

ZBA’s May 14, 2019 resolution that only received a majority vote in favor and not the 

required supermajority vote to install the Digital Boards for the side-by-side drive-thru.   

6. On January 12, 2021, the Village ZBA unanimously voted in favor of granting 

McDonald’s a rehearing to reconsider its May 2019 resolution in respect to the Digital 

Boards.  The ZBA adjourned the Interpretation Application to February 9, 2021.    

III. THE DIGITAL BOARDS 

As relevant to the instant Application, McDonald’s seeks to replace its existing “static 

poster” boards currently installed at the side-by-side drive-thru with Digital Boards.  The static 

boards, which are no longer supported by McDonald’s Corporation and its vendors, require a 
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McDonald’s employee to manually change the breakfast, lunch and dinner menus.  This presents 

an obvious danger as an employee is required to change the “static poster” display during periods 

of operation where there are vehicles in the drive-thru queue.  The Digital Boards remove this risk 

to employee and motorist safety as the boards function like a computer screen, automatically 

changing its display three (3) times per day based on the McDonald’s restaurant’s menu offerings.  

The menu board display is automated and operated by a remote third party software, such that all 

McDonald’s restaurants digital menu boards change at the same time nationally.  During business 

hours, the menu board will change its display from the breakfast menu to the lunch menu, followed 

by the lunch menu to the dinner menu.  (During the early morning hours, the menu board will 

change from the dinner menu to the breakfast menu).   Further, the Digital Boards are rear facing 

and will be situated at the rear of the McDonald’s restaurant behind the building to support the 

drive-thru.  They will not be visible along Route 9 and will be screened by an extensive landscape 

buffer at the rear of the Premises.   

IV. THE AREA VARIANCE 

 The Applicant is applying to the Village ZBA requesting area variance relief from Village 

Code § 151-25(C)(7) to permit four (4) Digital Boards for the side-by-side drive-thru.  Village 

Code § 151-25(C)(7) prohibits:  

Signs with flashing, blinking, intermittent, or moving lights, or any 

artificial light which does not maintain stationary and constant 

intensity and color at all times, except signs displaying time and/or 

temperature. 

Section 151-52(B) of the Village Code provides that in determining whether to issue an area 

variance, the Board shall consider “the benefit to the applicant if the variance is granted, as 
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weighed against the detriment to the health, safety and welfare of the neighborhood or community 

by such grant.”  The Board is to consider the following factors in making its determination:  

1. Whether an undesirable change will be produced in the character of the neighborhood 

or a detriment to nearby properties will be created by the granting of the area variance. 

 Granting variance relief to permit the Digital Boards for the drive-thru will not change the 

commercial character of the neighborhood nor will it create a detriment to or disturb nearby 

properties.  We note that the Digital Boards are expected to have a positive impact on the 

surrounding area as they will improve the efficiency of the ordering process, improve overall on-

site circulation, and alleviate an ongoing public safety concern by reducing the likelihood of the 

drive-thru line extending onto Route 9.  

 The Property has been improved with a McDonald’s restaurant with accessory drive-thru 

since circa 1989.  The restaurant is currently improved with a side-by-side drive-thru using static 

menu boards and static pre-browse boards.  Allowing McDonald’s to update its drive-thru 

equipment by replacing the static menu and pre-browse boards with modern Digital Boards will 

not change the commercial character of the area or cause a detriment to the nearby commercial 

properties.    

 As previously noted, the Property is located on Route 9 and the surrounding area is made-

up of retail, commercial and restaurant uses.  To the north of the Property is a Smoothie King, 

pizza parlor, nail salon, Mexican restaurant and a Walgreens.  South of the Property is a Starbucks 

with accessory drive-thru facility, jewelry store, Sprint retail store and a bank.  To the east of the 

Property, across Route 9, includes, among other uses, a Home Depot, Planet Fitness, BigLots! and 

a Dollar Tree.  Behind the Property to its west is a parking area and undisturbed land with natural 
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vegetation.  It is respectfully submitted that the McDonald’s restaurant with Digital Boards will 

not change the established commercial character of Route 9.   

 The Digital Boards will be rear facing, located behind the McDonald’s restaurant, and will 

not be visible by pedestrians and motorists travelling along Route 9.  Thus, the Digital Boards will 

not distract vehicles driving along the public roadway nor will they present a risk to the public 

health, safety or welfare.  Further, there are no residential properties in the immediate vicinity of 

the Property that will be able to view the improvements to the drive-thru.  As can be seen by the 

Aerial Photograph annexed as Exhibit “A”, there is a significant natural buffer that provides 

substantial screening separating the Property from the nearest residences located on South Remsen 

Avenue.  

 We submit that the Digital Boards do not “flash”, “blink” or otherwise contain “intermittent 

moving lights” as contemplated under Village Code § 151-25(C)(7).  See McDonald’s Mem. of 

Law, Sec. III(A), pgs. 8-10.  The Digital Boards simply change its display three (3) times per day 

at the same time each day to display the breakfast, lunch and dinner menus.  They are not designed 

to advertise the restaurant, do not contain moving animated graphics or emit high intensity flashing 

lights that tend to distract motorists on the public roadway and potentially leading to car accidents.  

We respectfully submit that the Digital Boards are not the type of signs that Village Code § 151-

25(C)(7) seeks to prohibit and will not create a detriment to the surrounding commercial area.  

 In comparison, the Applicant has submitted a video that includes a sign located in the front 

of a restaurant facing a public roadway (the “Prohibited Sign”).  A video of the Prohibited Sign is 

included in Applicant’s submission dated January 27, 2021 and is incorporated by reference hereto.  

As can be seen, the Prohibited Sign changes color, is in a constant state of movement and produces 

a glare.  This is the type of sign that the Village Board of Trustees intended to prohibit through 
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Village Code §151-25(C)(7) as it presents a clear distraction to motorists on the roadway, increases 

the likelihood of car accidents and is a significant determinant to the surrounding area.    

 The Village Code also does not define the terms “flash”, “blink” or “intermittent.”  When 

terms are not defined, New York law requires that statutory terms be given their ordinary 

commonly understood meaning.  NY Stat § 234.  Any ambiguities in the terms “intermittent”, 

“flash” or “blink” must be resolved in the Applicant’s favor.  See BBJ Associates, LLC v. Zoning 

Bd. of Appeals of Town of Kent, 65 A.D.3d 154, 159 (2nd Dep’t 2009).  

 The term “blink” means to “shut and open the eyes quickly” or as “a momentary glean of 

light.”  Oxford English Dictionary, https://www.lexico.com/definition/blink (last visited Jan. 8, 

2021).  The Digital Boards do not blink as they do not produce a momentary glean of light nor will 

they be turned on-and-off throughout the day.  Instead, the Digital Boards will display the menu 

offerings throughout the entire day, automatically changing its display just three (3) times per day 

to show the breakfast, lunch and dinner menus.  In addition, the Digital Boards neither “flash” nor 

produce “intermittent” moving lights.  The term “flash” means to “shine in a bright but brief, 

sudden, or intermittent way.”  See Oxford English Dictionary, 

https://www.lexico.com/definition/flash (last visited Jan. 8, 2021).  “Intermittent” is defined as 

something “occurring at irregular intervals.”  Oxford English Dictionary, 

https://www.lexico.com/definition/intermittent (last visited Jan. 8, 2021).  We note that 

McDonald’s menu offerings will be displayed on the Digital Boards for 24 hours per day.  Thus, 

the light produced by the Digital Boards will not produce a brief or sudden flash.  Accordingly, 

the Digital Boards do not “flash” pursuant to Village Code § 151-25(C)(7).   Further, the Digital 

Boards will only change its display three (3) times per day and the change from breakfast to lunch, 

lunch to dinner, and dinner to breakfast will occur at the same time each day.  The rear facing 
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Digital Boards automatically change its display at regular intervals each and every day to show 

the breakfast, lunch and dinner menu offerings.  Thus, the Digital Board display will not change 

based on some irregular pattern.  Instead, the change will occur at a predictable pattern at the same 

three (3) times every day.   

 It is respectfully submitted that the Digital Boards do not fall within the definition of 

Village Code § 151-25(C)(7) as the display change is not “intermittent” and will change at the 

same time only three (3) times each day.  Alternatively, we ask that the Board take notice that the 

terms “flash”, “blink” and “intermittent” are ambiguous and can lead to overly broad 

interpretations, especially as applied to the Digital Boards.  In such cases, New York law requires 

that such ambiguity be resolved in the applicant’s favor.  Accordingly, the ambiguity of Village   

Code § 151-25(C)(7) weighs in favor of granting variance relief.  

 Based on the foregoing, the Applicant respectfully submits that granting the requested 

relief will not change the commercial character of the surrounding area nor cause a detriment to 

any nearby properties.   

2. Whether the benefit sought by the Applicant can be achieved by some method, feasible 

for the Applicant to pursue, other than an area variance.  

 The Digital Boards will provide a public safety benefit by increasing the efficiency of the 

drive-thru operation, which will decrease the likelihood of vehicles queuing onto Route 9.  We 

submit that the benefit of the Digital Boards cannot be achieved by any method other than through 

the grant of the requested area variance or through an interpretation that Village Code § 151-

25(C)(7) does not apply.  The Village Building Inspector has deemed the rear facing Digital Boards 

as the type of signs included within the blanket prohibition forbidding all signs that “flash” “blink” 

or have “intermittent moving lights.”  We respectfully submit that the Digital Boards are not the 
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type of signs that the Village Board of Trustees intended to prohibit under Village Code § 151-

25(C)(7).  The Digital Boards are not located along Route 9, are not visible to vehicles or 

pedestrians travelling along the public roadway nor do they present a distraction to motorists.  

Absent an interpretation from the ZBA that Village Code § 151-25(C)(7) does not apply to the 

instant application, it is not possible for the Applicant to achieve the benefit of the Digital Boards 

without area variance relief. 

 As previously noted, McDonald’s restaurants, like the instant restaurant, serve a broad 

range of food and beverage items during the course of the day.  The McDonald’s business model 

also contemplates that additional menu and seasonal offerings will be added to the breakfast, lunch 

and dinner menus throughout the year.  To achieve the benefit of providing a comprehensive and 

changing menu, McDonald’s no longer supports the prior “static” poster board menu system for 

its drive-thru facilities.  Instead, the McDonald’s business, like many other full service restaurants, 

have adopted the Digital Menu platform to better serve its customers, restaurants and site 

operators.   

 Under the “static” system, McDonald’s Corporation and/or its restaurant operators are 

required to create custom tangible poster boards for the breakfast, lunch and dinner menus for each 

menu board and pre-browse board installed at the drive-thru.  When the food offerings change, 

McDonald’s Corporation and/or the restaurant operator is required to create new menu and/or pre-

browse boards to reflect the new food and beverage offerings.  This is not a practical or 

economically feasible solution for its business and, as previously noted, McDonald’s Corporation 

no longer supports the “static” system for its drive-thrus.  Thus, absent variance relief, the operator 

at this Property faces a substantial operational hardship as he or she will be forced to create new 
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“static” poster boards for the two (2) menu boards and two (2) pre-browse boards when 

McDonald’s changes its menu offerings.   

 Further, the static boards present a significant safety risk that can be eliminated through 

the use of the Digital Boards.  The static board requires a McDonald’s employee to manually 

change the breakfast, lunch and dinner menus throughout the day.  This presents an obvious danger 

as an employee is required to change the “static poster” display during periods of operation where 

there are vehicles in the drive-thru queue.   

 Granting the instant application will benefit the Applicant and remove the inherent danger 

of the “static” menu board system.  A McDonald’s employee will no longer have to manually 

change the poster board display while vehicles are in the drive-thru queue.  Further, the Digital 

Boards will facilitate the business operations of McDonald’s and allow this site operator to remain 

economically competitive and allow the site operator to timely update the restaurant menu 

offerings.   

 As noted by the ZBA during the January 12, 2021 public hearing, there is a serious and 

ongoing public safety hazard as the drive-thru queue has been extending onto Route 9. We note 

that COVID-19 has significantly changed consumer behavior by reducing the demand for in-store 

purchases in favor of using the drive-thru facility to limit in-person contact.  As provided in the 

January 2021 Traffic Expert Report prepared by the Applicant’s traffic engineer, Atlantic Traffic 

& Design Engineering, LLC, the Digital Boards will improve on-site circulation and improve 

overall safety on Route 9.  A copy of the Traffic Expert Report is included in Applicant’s January 

27, 2021 submission and is incorporated by reference hereto.   
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 The Expert Report provides that the Digital Boards will contribute to overall site safety for 

the following reasons:  

1. The Digital Boards will provide customers with a clear display of the menu offerings and 

improve the efficiency and speed of the drive-thru ordering process;  

2. The Digital Menu Board includes speakers and microphones that auto-adjusts to ambient 

noise levels and provides better sound quality at lower decibels than the existing drive-thru 

equipment and leads to more accurate communication between the customer and the order 

taker; and 

3. The Digital Boards will enhance the speed of the drive-thru ordering process, reduce 

vehicle queueing in the drive-thru and alleviate an ongoing public safety concern by 

reducing the likelihood of the drive-thru line extending onto Route 9 and impacting 

oncoming traffic. 

 For the aforementioned reasons, area variance relief is needed to achieve the economic, 

operational and public safety benefits afforded by the Digital Boards.  

3. Whether the requested area variance is substantial. 

 On May 19, 2019, the ZBA granted McDonald’s variance application to install nine (9) 

freestanding signs, which included relief for the four (4) freestanding “static” boards currently 

installed at the side-by-side drive-thru.  The Applicant will not be adding to the number of signs 

on the Property as the Application seeks an in-kind replacement of the four (4) “static” drive-thru 

boards with four (4) Digital Boards.  It is respectfully submitted that the area variance relief is not 

substantial and will not change the total number of freestanding signs previously approved by the 

ZBA on May 19, 2019.   
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 In any event, as discussed above, the absence of any impact on neighborhood character or 

detriment to any nearby properties resulting from the requested variances indicates the lack of 

weight that should be afforded to this criteria.1 

4. Whether the proposed variance will have an adverse effect or impact on the physical 

or environmental conditions in the neighborhood or district.  

 The requested variances will not have an adverse impact on the physical or environmental 

conditions of the neighborhood or district.  The Property is not located in an area with protected 

natural features nor will the Digital Boards cause an environmental concern.  Further, the 

surrounding area along Route 9 is predominately occupied with other commercial, business and 

restaurant uses.  Permitting an in-kind replacement of the drive-thru boards for a McDonald’s 

restaurants that has existed since circa 1989 will not change or have an adverse effect on the 

neighborhood.  All existing utilities and services are in place and there will be nominal and 

temporary site disturbance when the improvements are made to the Property.  In addition, the 

Digital Boards “will not have a significant negative impact onsite parking or circulation or on 

traffic flows on the adjacent public roadways.”  See Traffic Expert Report, pg. 3.  Further, and as 

previously stated, the Digital Boards are expected to have a positive impact on the physical 

                                                           
1 The courts are in complete accord with this view of the importance of the substantial nature of a variance when 

weighed against the neighborhood character and detriment to nearby properties criteria.  See, e.g., Wambold v. Village 

of Southampton Zoning Board of Appeals, 140 A.D.3d 891, 32 N.Y.S.3d 628 (2d Dept. 2016) (“While we agree with 

the petitioner that the proposed variance is substantial, there was no evidence that the granting of the variance would 

have an undesirable effect on the character of the neighborhood, adversely impact physical and environmental 

conditions, or otherwise result in a detriment to the health, safety, and welfare of the neighborhood or community.”); 

Nowak v. Town of Southampton, 174 A.D.3d 901, 905, 106 N.Y.S.3d 372, 375 (2d Dept. 2019) (finding that the 

“evidence before the ZBA supported its findings that the requested relief would not produce an undesirable change in 

the character of the neighborhood, have an adverse impact on the physical or environmental conditions, or otherwise 

result in a detriment to the health, safety, and welfare of the neighborhood or community, even if the 

proposed variance was arguably substantial and the alleged difficulty was self-created.”); Matter of Borrok v. Town 

of Southampton, 130 A.D.3d 1024, 14 N.Y.S.3d 471 (2d Dept. 2015); Beyond Builders, Inc. v. Pigott, 20 A.D.3d 474, 

799 N.Y.S.2d 241 (2d Dept. 2005) (area variance granted for under-sized lot requiring reduced setbacks even though 

variance might be deemed substantial). 
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conditions in the surrounding neighborhood as it will improve the drive-thru ordering process and 

produce a safety benefit by reducing the likelihood of the drive-thru line extending onto Route 9.  

5. Whether the alleged difficulty was self-created, which consideration shall be relevant 

to the decision of the Zoning Board of Appeals, but shall not necessarily preclude the 

granting of an area variance.  

 The need for the variance relief is self-created to the extent that Village Code § 151-

25(C)(7) prohibits signs that flash, blink or contain intermittent moving lights.  As previously 

noted, and further explained in Applicant’s January 11, 2021 Memorandum of Law, the Digital 

Boards do not flash, blink or contain intermittent moving lights and should not be included within 

the purview of Village Code § 151-25(C)(7).  However, in light of the other area variance factors 

that weigh in favor of the Applicant, this factor should not be considered determinative as the 

benefit to the Applicant and the community at large far outweighs any possible detriment to the 

community.   

V. CONCLUSION 

 The Digital Boards are necessary for the operation of the McDonald’s business, will 

improve the efficiency and speed of the side-by-side drive-thru operation and will improve public 

safety by reducing the likelihood of drive-thru queueing onto Route 9.   The Applicant asks that 

the ZBA issue area variance relief and the unique facts of this Application will have limited 

precedential value for future applicants.   

 

 



McDonald’s Corp. Memorandum 15 

 

 As previously stated, the Application should be granted for the following reasons:  

1. Granting variance relief will aid in alleviating an ongoing public safety concern by 

increasing the speed of the drive-thru ordering process, which will reduce the likelihood of 

the drive-thru line extending onto Route 9;  

2. The Digital Boards are rear facing, will be located behind the McDonald’s restaurant and 

will not change the established commercial character of the surrounding area; 

3. The Digital Boards do not flash, blink or contain intermittent moving lights as they only 

change its display three (3) times per day based on McDonald’s food offerings to show the 

breakfast, lunch and dinner menus to the drive-thru patrons; and 

4. The Digital Boards do not jeopardize the public health, safety or welfare as they will not 

be visible from Route 9 and will not distract motorists or pedestrians on the public roadway.  

 For the aforementioned reasons, the ZBA should grant this Application in its entirety.     

Dated: January 26, 2021 

 Melville, New York 

        Respectfully Submitted, 

  

        _____________________ 

        Keith P. Brown, Esq.  

        Brown Altman & DiLeo, LLP 

        Attorneys for McDonald’s Corporation  

        538 Broadhollow Road, Suite 301 W 

        Tel: (516) 222-0222 

        Fax: (516) 222-0322 
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SITE KEY NOTES:

A. PROPOSED CURB. REFER TO SHEET C7 FOR DETAIL.

B. EXISTING CURB TO REMAIN. CONTRACTOR TO PROTECT IN PLACE.

C. PROPOSED CONCRETE SIDE BY SIDE DRIVE-THRU PAD. REFER TO

SHEET C7 AND C8 FOR DETAIL.

D. PROPOSED DRIVE THRU MARKING. MUST BE LONG LIFE EPOXY.

REFER TO SHEET C11 FOR DETAIL.

E. PROPOSED DIRECTIONAL STRIPING. MUST BE LONG LIFE EPOXY.

REFER TO SHEET C11 FOR DETAIL.

F. PROPOSED ACCESSIBLE STRIPING.  MUST BE LONG LIFE EPOXY.

REFER TO SHEET C8 FOR DETAIL.

G. EXISTING PARKING STRIPING TO REMAIN (TYP.). CONTRACTOR TO

PROTECT IN PLACE.

H. PROPOSED ACCESSIBLE PARKING CONCRETE PAD. REFER TO

SHEET C8 FOR DETAIL.

I. PROPOSED SOD LANDSCAPE.

J. PROPOSED ACCESSIBLE PARALLEL CURB RAMP. REFER TO SHEET

C7 FOR DETAIL.

K. PROPOSED 2' WIDE DETECTABLE WARNING. REFER TO SHEET C7

FOR DETAIL.

L. PROPOSED ASPHALT PAVEMENT. REFER TO SHEET C8 FOR DETAIL.

M. PROPOSED CONCRETE SIDEWALK. REFER TO SHEET C7 FOR

DETAIL.

N. NOT USED.

O. PROPOSED BUILDING ADDITION. REFER TO ARCHITECTURAL

DRAWING FOR DETAIL.

P. PROPOSED PULL FORWARD YELLOW PAVEMENT MARKING. THE

PAINT COLOR OF THE STRIPE SHOULD MATCH PMS 123 YELLOW.

Q. PROPOSED RELOCATED "DO NOT ENTER" SIGN.

R. PROPOSED PARKING STRIPING (TYP.)

S. PROPOSED ACCESSIBLE RAMP WITH HANDRAILS. REFER TO

SHEET C7 FOR DETAIL.

T. PROPOSED WHEELSTOP. REFER TO SHEET C7 FOR DETAIL.

U. PROPOSED SAWCUT.

V. EXISTING LANDSCAPED AREA TO REMAIN.

W. PROPOSED BIKE RACK. REFER TO SHEET C7 FOR DETAIL.

X. PROPOSED LUMINAIRE. REFER TO SHEET LP1 FOR DETAIL.

Y. EXISTING WATER SHUTOFF TO REMAIN. ADJUST COVER TO GRADE.

Z. PROPOSED NYSDOT CURB RAMP WITH DETECTABLE WARNING

SURFACE. REFER TO SHEET C10 FOR DETAIL.

AA. PROPOSED NYSDOT CURB. REFER TO SHEET C10 FOR DETAIL.

AB. PROPOSED NYSDOT PAVEMENT RECONSTRUCTION. REFER TO

SHEET C10 FOR DETAIL.

GENERAL DEVELOPMENT NOTES:

1. MCDONALD'S ROAD SIGN AND BASE ARE BY THE SIGN CONTRACTOR.  CONDUIT AND WIRING ARE BY THE

GENERAL CONTRACTOR.  THE FOUNDATION DESIGN ARE BY OTHERS.

2. BASES, ANCHOR BOLTS, CONDUIT AND WIRING FOR ALL OTHER SIGNS ARE BY THE GENERAL CONTRACTOR.

3. PROPOSED UTILITIES ARE ONLY SHOWN IN SCHEMATIC LAYOUT.  EXACT LOCATIONS SHALL BE DETERMINED

PRIOR TO CONSTRUCTION. SHOULD THERE BE ANY DISCREPANCIES, THE CONTRACTOR SHALL HALT WORK

AND NOTIFY THE ENGINEER OF RECORD..

4. THE CONTRACTOR SHALL COORDINATE WITH ALL UTILITY COMPANIES TO DETERMINE EXACT POINT OF

SERVICE CONNECTION AT EXISTING UTILITY.  REFER TO THE BUILDING ELECTRICAL AND PLUMBING

DRAWINGS FOR UTILITY SERVICE ENTRANCE LOCATIONS, SIZES, AND CIRCUITING.

5. FINISH WALK AND CURB ELEVATIONS SHALL BE 6" ABOVE FINISH PAYMENT UNLESS OTHERWISE NOTED ON

THESE PLANS.

6. ALL DIMENSIONS SHOWN ARE TAKEN FROM FACE OF CURB UNLESS OTHERWISE INDICATED.

7. ALL FEATURES SHOWN ARE EXISTING UNLESS OTHERWISE INDICATED.

8. EXISTING CONDITIONS ARE BASED ON BOUNDARY & TOPOGRAPHIC SURVEY BY GALLAS SURVEYING GROUP

DATED 02/06/2017.

9. ALL DIMENSIONS FROM PROPERTY LINES ARE PERPENDICULAR UNLESS OTHERWISE NOTED.

10. THE CONTRACTOR WILL BE RESPONSIBLE FOR MAINTAINING THE SITE UNTIL WORK IS ACCEPTED BY THE

OWNER.

11. ANY DAMAGE TO THE EXISTING CURB AS A RESULT OF THIS DEVELOPMENT MUST BE REPLACED AS

NECESSARY.

12. IT IS THE RESPONSIBILITY OF THE CONTRACTOR TO REMOVE ANY DEBRIS AND FLUSH OUT ALL EXISTING AND

NEW STORM DRAINAGE FACILITIES WITHIN THE PROJECT LIMITS AT THE COMPLETION OF THE CONSTRUCTION.

13. ALL NEW BUILDING  SIGNAGE WILL COMPLY WITH ZONING REGULATIONS.

14. PROVIDE ADEQUATE OFF-STREET PARKING FOR CONSTRUCTION EMPLOYEES.  PARKING ON NON-SURFACED

AREAS SHALL BE PROHIBITED IN ORDER TO ELIMINATE THE CONDITION WHEREBY MUD FROM CONSTRUCTION

AND EMPLOYEE VEHICLES IS TRACKED ONTO THE PAVEMENT CAUSING HAZARDOUS ROADWAY AND

DRIVEWAY CONDITIONS. .

15. ALL QUANTITIES SHOWN ON PLANS ARE APPROXIMATE AND FOR REFERENCE ONLY.

16. CONTRACTOR TO VERIFY ALL MINIMUMS CALLED OUT ON THE CIVIL PLANS AND SHALL NOTIFY ENGINEER AND

ACM IF MINIMUMS CANNOT BE MET.

17. REFER TO SHEET C2 FOR GENERAL NOTES.

18. AT TIME OF CONSTRUCTION IN THE VICINITY OF THE WATER LINE, THE CONTRACTOR SHALL DIG TEST PITS IN

THE AREAS OF PROPOSED FREESTANDING FIXTURES TO ENSURE NO CONFLICT EXISTS. THE CONTRACTOR

SHALL NOTIFY THE VILLAGE IN ADVANCE OF ANY TEST PITTING ACTIVITIES.

19. AFTER VERIFYING ADEQUACY OF GREASE TRAP CAPACITY, CONTRACTOR SHALL PUMP OUT, REMOVE

ACCUMULATED GREASE AND DISPOSE OF APPROPRIATELY TO ENSURE CONTINUED FUNCTION.

GENERAL NOTES:

THIS DRAWING REFERENCES: BOUNDARY & TOPOGRAPHIC SURVEY

VILLAGE AND TOWN OF WAPPINGERS FALLS,

DUTCHESS COUNTY, STATE OF NEW YORK

LOT 527150, BLOCK 19, MAP 6158-19 

PREPARED BY: GALLAS SURVEYING GROUP.

DATED: 02/06/17

EQUITABLE

1) OWNER/ APPLICANT: McDONALD'S CORPORATION

1 McDONALD'S PLAZA

OAK BROOK, IL 60523

TEL: (914) 631-9620

2) SITE ADDRESS: 1567 U.S. ROUTE 9

 VILLAGE AND TOWN OF WAPPINGERS FALLS, NY 12590

DUTCHESS COUNTY, STATE OF NEW YORK

3) ZONING DATA:

ZONED: CMU - COMMERCIAL

PROPOSED USE: RESTAURANT (PERMITTED)

FAST FOOD RESTAURANT WITH DRIVE-THRU

(PERMITTED BY SPECIAL USE)

REQUIRED EXISTING PROPOSED

MIN. LOT AREA: N/A 6.464 AC 6.464 AC

MIN. LOT FRONTAGE: N/A 792.35' 792.35'

MIN. LOT WIDTH: 100' 472.27' 472.27'

MIN./MAX. FRONT SETBACK: 2'/12' (25' MIN.) 46.7' 46.7'

MIN./MAX. SIDE SETBACK: 0'/24' (25' MIN.) 52.9' * 52.9' *

MIN. REAR SETBACK: 0' (25' MIN.) 325' 325'

MAX. LOT COVERAGE: 85% 83.97% 82.88%

(Δ32,825 S.F.) (Δ32,398 S.F.)

MIN. FRONTAGE BUILDOUT: 80% E.C. NO CHANGE

MIN. GREENSPACE: 5% 16.03% 17.12%

HEIGHT: 25' 16' 4" 18' 0"

*TO LEASE LINE

4) PARKING REQUIREMENTS:

 FOR A RESTAURANT USE PARKING REQUIREMENTS ARE DETERMINED BY SITE PLAN REVIEW 

(SPR).

EXISTING MCDONALD'S AREA PARKING:  67 SPACES (INCLUDING 2 HANDICAPPED SPACES)

PROPOSED MCDONALD'S AREA PARKING:  64 SPACES (INCLUDING 3 HANDICAPPED SPACES)

(WITHIN EASEMENT, LEASEHOLD, AND

PROPERTY SUBJECT TO NYDOT LICNESE)

PARKING STALL DIMENSIONS:

EXISTING:  9'X18'

REQUIRED:  9'X18'

PROPOSED: 9'X18'

5) ALL EXISTING FEATURES ARE TO REMAIN  UNLESS OTHERWISE NOTED.

6) ALL PAVEMENT MARKINGS SHALL BE LONG LIFE EPOXY.

7) PRIOR TO STARTING CONSTRUCTION, THE CONTRACTOR SHALL BE RESPONSIBLE TO MAKE SURE

THAT ALL REQUIRED PERMITS AND APPROVALS HAVE BEEN OBTAINED.  NO CONSTRUCTION OR

FABRICATION SHALL BEGIN UNTIL THE CONTRACTOR HAS RECEIVED AND THOROUGHLY REVIEWED

ALL PLANS AND OTHER DOCUMENTS BY ALL OF THE PERMITTING AUTHORITIES.

8) ALL OFF-PREMISE CONSTRUCTION ACTIVITIES SHALL ONLY BE PERFORMED WITH CONSENT OF

PROPERTY OWNER.

9) ALL WORK SHALL BE PERFORMED IN ACCORDANCE WITH THESE PLANS AND SPECIFICATIONS AND

THE REQUIREMENTS AND STANDARDS OF THE LOCAL GOVERNING AUTHORITY.

10) ALL DIMENSIONS SHOWN ON THE PLANS SHALL BE FIELD VERIFIED BY THE CONTRACTOR PRIOR TO

CONSTRUCTION.  CONTRACTOR SHALL NOTIFY ENGINEER IF ANY DISCREPANCIES EXIST PRIOR TO

PROCEEDING WITH CONSTRUCTION FOR NECESSARY PLAN CHANGES.  NO EXTRA COMPENSATION

SHALL BE PAID TO THE CONTRACTOR FOR WORK HAVING TO BE REDONE DUE TO DIMENSIONS OR

GRADES SHOWN INCORRECTLY ON THESE PLANS IF SUCH NOTIFICATION HAS NOT BEEN GIVEN.

11) SOLID WASTE TO BE DISPOSED OF BY CONTRACTOR IN ACCORDANCE WITH ALL LOCAL, STATE AND

FEDERAL REGULATIONS.

12) ALL EXCAVATED UNSUITABLE MATERIAL MUST BE TRANSPORTED TO AN APPROVED DISPOSAL

LOCATION.

13) CONTRACTOR IS RESPONSIBLE FOR ALL SHORING REQUIRED DURING EXCAVATION AND SHALL BE

PERFORMED IN ACCORDANCE WITH CURRENT OSHA STANDARDS, AS WELL AS ADDITIONAL

PROVISIONS TO ASSURE STABILITY OF CONTIGUOUS STRUCTURES, AS FIELD CONDITIONS DICTATE.

1" = 20'
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Dig  Safely.

New York

800-962-7962

Dig With Care

Respect the Marks

Confirm Utility Response

Wait The Required Time

Call Before You Dig

digsafelynewyorkwww.
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LIMITS OF DISTURBANCE

PROPOSED SAWCUT LINE

EXISTING PROPERTY BOUNDARY LINE

EXISTING ROAD CENTERLINE

EXISTING ADJOINING PROPERTY LINE

EXISTING CURB

SITE LEGEND

PROPOSED CURB

PROPOSED MOUNTABLE CURB

PROPOSED ROAD CENTERLINE

PROPOSED ASPHALT (± 5,607 S.F.)

PROPOSED CONCRETE (± 4,523 S.F.)

PROPOSED DITCH CENTERLINE

PROPOSED LIMITS OF BMP / DETENTION

PROPOSED BUILDING

SIGN LEGEND:
PROPOSED DRIVE-THRU CANOPY.

PROPOSED PRE-BROWSE MENU.

PROPOSED WELCOME POINT GATEWAY.

PROPOSED MENU BOARD.

PROPOSED ANY LANE ANY TIME BOLLARD SIGN.

PROPOSED PULL FORWARD SIGN

ACCESSIBLE PARKING SIGNS

PROPOSED "NO STOPPING ANYTIME" SIGN

VERIFY SIGNAGE WITH SIGN ORDER REQUEST FORM,

VERIFY LOCATIONS WITH MCDONALD'S

REPRESENTATIVE.

1

2

3

4

5

6

7

PROPOSED LANDSCAPE (± 576 S.F.)

DOCUMENTS PREPARED BY CORE

STATES ARCHITECTURE AND

ENGINEERING, P.C., INCLUDING THIS

DOCUMENT, ARE TO BE USED ONLY FOR

THE SPECIFIC PROJECT AND SPECIFIC

USE FOR WHICH THEY WERE INTENDED.

ANY EXTENSION OF USE TO ANY OTHER

PROJECTS, BY OWNER OR BY ANY

OTHER PARTY, WITHOUT THE

EXPRESSED WRITTEN CONSENT OF

CORE STATES ARCHITECTURE AND

ENGINEERING, P.C. IS DONE

UNLAWFULLY AND AT THE USERS OWN

RISK.  IF USED IN A WAY OTHER THAN

THAT SPECIFICALLY INTENDED, USER

WILL HOLD CORE STATES

ARCHITECTURE AND ENGINEERING, P.C

HARMLESS FROM ALL CLAIMS AND

LOSSES.

PROPOSED STORM STRUCTURES

PROPOSED SANITARY STRUCTURES

EXISTING SANITARY STRUCTURES

WV

D

Y

H

EXISTING WATER STRUCTURES

PROPOSED BRIDGE

MB

PROPOSED WATER STRUCTURES

PROPOSED PARKING COUNT

X

8
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SERVICEBERRY
Amelanchier arborea

AMERICAN ARBORVITAEThuja occidentalis "Hetz Midget"

NORTHERN

BUSH-HONEYSUCKLE

Diervilla lonicera

NORTHERN BLUEFLAG
Iris versicolor

TREES

PLANT LIST

SWAMP MILKWEEDAsclepias incarnata

SNEEZEWEEDHelenium autumnale

SHRUBS

PERENNIALS (Pg) *SEE NOTE BELOW

HEIGHT
COMMON NAME

BOTANICAL NAME
QUANTITYKEY
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3' - 4'

3'

24" - 36"

24" - 48"

36" - 60"

*LANDSCAPING CONTRACTOR TO LOCATE AND SPACE

MISCELLANEOUS PERENNIALS ACCORDINGLY

(APPROXIMATELY 97 PERENNIALS TOTAL)

SMOOTH BLUE ASTER

Symphyotrichum laeve
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*
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EXISTING LANDSCAPE TO REMAIN
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EXISTING LANDSCAPE TO REMAIN
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LANDSCAPING NOTES

THE OPERATOR OR OWNER OF RECORD SHALL MAINTAIN ALL LANDSCAPING AS

SHOWN ON THE SITE PLAN THROUGHOUT THE DURATION OF THE USE

RED MAPLE
Acer rubrum

Ar 4

50'

NEW PLANTING SIZE

REQ. §151-24K

3 1/2" CALIPER

2' - 3' HEIGHT OR

SPREAD

2 1/2" CALIPER
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